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I. INTRODUCTION 
 

 This case concerns a lower court deciding complicated issues of title 

based upon competing deeds in a limited jurisdiction unlawful detainer 

proceeding.  Both parties strenuously objected.  The court literally, (and 

incorrectly), “assumed” and inferred facts and legal results from a previous 

hearing with no actual proof, deciding this factual dispute in the middle of a 

hearing on competing motions for summary judgment.  The court finished the 

hearing by adjudicating that Appellants title to the multi-million dollar property at 

issue had been “wiped out,” and awarded title and possession to Respondent. 

 Appellants obtained a stay premised upon payments of $10,000 per 

month.  Based upon the court’s further decision unsupported by law or authority, 

seven of these payments went directly to Respondent.  As rightfully stated by the 

stipulated-in commissioner when deciding title under California Code of Civil 

Procedure (“C.C.P.”) § 1161a(b)(1), this case is one of “first impression”. 

II. STATEMENT OF THE CASE 

A. Nature of Action and Relief Sought 

This is an appeal from a final judgment granting a writ of possession in a 

limited jurisdiction case for unlawful detainer.  Appellants sought no affirmative 

relief, merely prayed that Respondent take nothing on the grounds Respondent 

failed to, and literally cannot present evidence of duly perfected title, ownership, 

and entitlement to possession.  Appellants request the lower court’s orders 

determining title and thereafter judgment awarding possession in favor of 

Respondent be reversed. 

B. Judgment and Statement of Appealability 

This appeal is from a final judgment disposing of all issues between the 

parties.  Judge
1
 H. Jay Ford awarded title to the real property commonly described 

                                                                 

1
 At the time a Commissioner. 
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as 811 N. Alta Drive, Beverly Hills, CA 90210, (hereinafter, the “Subject 

Property,”), then granted summary judgment for possession in favor of 

Respondent on June 14, 2013.  (4 CT 773-797).  Appellants filed their Notice of 

Appeal on June 21, 2013, (4 CT 798-804), to the appellate division of the superior 

court. (C.C.P. § 904.2). 

C. Substantive & Procedural Facts 

May 17, 2004, by order of probate, title to the Subject Property was vested 

in the name Harry Mansdorf, Trustee of the Mansdorf Family Revocable Trust, 

dated August 31, 1967, (“Harry as Trustee”).  (2 CT 415: 19-21), (citing 2 CT 

428-440).  October 28, 2004, Title was stolen from Harry as Trustee through fraud 

and elder abuse by an individual named Michele Giacomazza, (“Giacomazza”). (2 

CT 230:10-11; 2 CT 415: 22-24; 3 CT 497: 17-24; 503-509).   

January 23, 2008, Janice M. McClanahan, (“McClanahan”) obtained a 

$12,000,000 “default” judgment against Harry Mansdorf, in his individual 

capacity, (hereinafter, “Mr. Mansdorf”). (2 CT 265: 1-2) (citing 2 CT 279).  April 

18, 2008, McClanahan caused an abstract of her judgment to be recorded in the 

LA County Recorder’s Office. (2 CT 265: 2-3), (citing 2 CT 280-285).  July 3, 

2008, Harry as Trustee granted the property to Mr. Mansdorf individually and 

Appellant Gonzalez, in joint tenancy, with rights of survivorship via Grant Deed, 

(“JTGD”). (1 CT 36: 12-17), (citing 1 CT 58-67). 

January 6, 2010, Mr. Mansdorf obtained judgment against Giacomazza for 

fraud and elder abuse, returning title to the Subject Property to Harry as Trustee.  

(2 CT 415: 24-27), (citing 2 CT 442-447).   McClanahan obtained issuance of a 

writ which was then recorded and a subsequent notice of sale was issued.  (1 CT 

74).  The individual/entity listed on the notice on the Notice of sale: 

“MANSDORF, HAROLD”.  Id. 

McClanahan then sought an Order to Sell the Subject Property.  (2 CT 287-

291).  The JTGD, providing individual rights to Mr. Mansdorf in the Subject 

Property, was filed and considered by the Court.  (RT 21:27-28 through 22: 1-18).  
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McClanahan’s judgment was against Mr. Mansdorf individually, the JTGD 

provided individual rights McClanahan could and did attach, and Judge Kahn 

could and did order the same to be sold.  (RT 23:2-26, 24: 1-28 through 26:1-20; 3 

CT 590-591). 

McClanahan made no attempt to, and Judge Kahn did not “reach into” Mr. 

Mansdorf’s family trust and attach those assets.  McClanahan never moved to 

sever the joint tenancy or enforce her judgment through any other means.  (RT 

22:19-28 through 24: 1-7).  Appellant Gonzalez did not make, and Judge Kahn did 

not consider Appellant Gonzalez’s arguments of survivorship rights.  Id. 

Prior to the October 31, 2012, sale date set by Judge Kahn, August 27, 

2012, Mr. Mansdorf passed away.  (1 CT 40: 1-3) (citing 1 CT 70-72).  October 

31, 2012, the Sheriff held a sale of Mr. Mansdorf’s rights, title and interest in the 

Subject Property.  (1 CT 10: 2-5), (referencing 1 CT 12-14; 1CT 40:14-17).  

Appellant Gonzalez informed Mark Bohbot
2
 that he was purchasing a dead man’s 

interest. (2 CT 230: 26-27).  Mr. Bohbot responded that he would take his chances. 

(2 CT 230: 27). 

Mr. Bohbot proceeded to become the successful bidder. (1 CT 40: 14-17).  

Mr. Bohbot later verified
3
 the complaint for unlawful detainer which falsely stated 

delivery of the deed occurred on October 31, 2012.  (1 CT 10: 4-5).  The record is 

silent regarding exactly when Mr. Bohbot actually and completely paid the Sheriff 

the full amount bid, and exactly when the Sheriff actually delivered the Sheriff’s 

Deed, but the deed is notarized December 6, 2012.  (1CT 14). 

November 13, 2012, Appellant Gonzalez recorded the JTGD, and 

November 26, 2012, recorded an Affidavit of Death of Joint Tenant in the Los 

Angeles County Recorder’s Office. (1 CT 39: 19-24; 40:23-24; 58-67).  December 

                                                                 

2
 The individual bidder and later managing member of “Alta Standard One, LLC,” 

(the Respondent). 
3
 (1 CT 47:9-19) (citing 1 CT 18), [“Marc Bohbot” signed the verification as the 

managing member of Marks & Creative, LLC, and Alta Standard One, LLC] 
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6, 2007, the Sheriff’s Deed was notarized.  (1 CT 13-14).  On December 7, 2012, 

Respondent recorded the October 31, 2012, dated, December 6, notarized 

Sheriff’s Deed. (1 CT 12-14). 

After alleging to mail and post a Sixty Day Notice To Quit on December 13 

and 14, 2012, February 22, 2013, Respondent filed a complaint for unlawful 

detainer against Appellants. (1CT 9-19).  Respondent alleged that a sheriff’s deed 

was executed and delivered to Respondent October 31, 2012; said deed was 

recorded December 6, 2012; Defendant(s) are the former owners; and a Sixty Day 

Notice to Quit and deliver possession of the Subject Property was served by 

posting on the property.  (1 CT 9-10). 

Appellants demurred February 25, 2013, (1 CT 30-51), with a Request for 

Judicial Notice, (1 CT 52-130), and a later motion to quash on March 25, 2013, (1 

CT 131-145).  Respondent opposed the motion to quash March 29, 2013, (1 CT 

146-152), the demurrer April 4, 2013, (1 CT 168-175), and filed their own 

Requests for Judicial Notice, (1CT 153-162 and 176-183).  April 4, 2013, Judge 

Cho denied the motion to quash and demurrer, (1 CT 2).  April 9, 2013, 

Appellants answered the complaint. (1CT 184-191).   

April 19, 2013, Respondent moved for summary judgment, (“SJ”) arguing 

they successfully bid at the Sheriff’s Sale, the sheriff signed and delivered the 

deed to Respondent, and Respondent thereafter recorded the deed.  (1CT 214-

224).  Further, that the sheriff’s sale enforced that judgment lien, and the unlawful 

detainer court could not adjudicate title, simply decide possession based upon the 

Sheriff’s Sale, the delivered and recorded deed, and the description of the Subject 

Property therein.  Id. 

Appellants filed a Notice of Related Case on April 23, 2013, referencing 

Los Angeles County Superior Court Case No. BC506777, Jaime DeJesus 

Gonzalez v. Alta Standard One, LLC, filed by Appellant Gonzalez against 

Respondent on April 23, 2013. (1CT 226-228).  April 23, 2013, Appellants 

opposed Respondent’s SJ motion, (2CT 229-233), filed a Request for Judicial 
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Notice in support, (2CT 234-259), and a separate statement in support.  (2CT 270-

262).  April 29, 2013, Respondent replied.  (2CT 264-273). 

May 3, 2013, Appellants filed their own SJ motion, arguing the JTGD was 

recorded prior to the Sheriff’s Deed being recorded.  (2CT 410 through 3CT 515).  

Further, Mr. Mansdorf’s passing prior to the sale meant no rights of Mr. Mansdorf 

were left at the time of sale for Respondent to acquire and now enforce against the 

Subject Property.  Id. 

Respondent opposed Appellants motion on May 8, 2013, along with a 

request for sanctions, 3CT 520-531, and their own separate statement in 

opposition.  (3CT 670-672).  May 10, 2013, the court heard both SJ motions. 

The court previously indicated, and at the hearing decided to adjudicate and 

award title.  (RT 12: 28; RT 20:25-28).  Both Respondent and Appellants 

vehemently opposed this decision.  (2CT 264: 19-20; RT 12: 28-13: 1-11; 14: 25-

28-15: 1-3).  In addition to issues of law, contested issues of fact arose regarding 

what happened at that August 6, 2012, Order for Sale hearing.  (RT 17-19). 

The court recognized Appellants’ filed motion to consolidate and notice of 

related cases, lamented the fact the notice had just been filed that day, and that the 

motion to consolidate was filed and noted as a regular motion rather than ex parte, 

causing the hearing to be set after the hearing on competing motions for Summary 

Judgment.  (RT 5: 15-28).  Nothing further was mentioned regarding relation or 

consolidation of the cases. 

Contested issues of fact regarding the August 6, 2012, hearing, and the 

court decided the factual dispute based upon its own stated assumption and 

inference, (RT 25: 1-21). The court then engaged in a complicated title analysis 

using C.C.P. § 1161a(b)(1) as the framework, awarded title to Respondent, wiped 

out Gonzalez’s title, and granted Respondents SJ motion, rendering judgment for 

possession for Respondent.  (RT 28: 23-28; 29: 1-8; 4 CT 773). 

Appellants moved to stay the writ of possession, (4 CT 786-796), and such 

was granted upon the condition Appellants pay $10,000 per month.  (4CT 797; 
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802-803).  For seven months that $10,000 was wrongfully paid directly to 

Respondent as the court directed, only recently were the payments judicially 

directed to the court registry. 

D. Standard of Review 

The question of a trial court's jurisdiction is a pure question of law subject 

to independent review. Shisler v. Sanfer Sports Cars, Inc. (2008) 167 Cal.App.4th 

1, 6.  Further, the doctrines of waiver and estoppel do not apply to subject matter 

jurisdiction determinations. Saffer v. JP Morgan Chase Bank, N.A. (2014) 225 

Cal.App.4th 1239. 

Courts independently assess the correctness of the trial court’s ruling on the 

motion for summary judgment. (Merrill v. Navegar, Inc.(2001) 26 Cal.App.4th 

465, 476; see also, Seo v. All-Makes Overhead Doors (2002) 97 Cal.App.4th 1193, 

1201-1202, “[W]e construe the moving partys affidavits strictly, construe the 

opponents affidavits liberally, and resolve doubts about the propriety of granting 

the motion in favor of the party opposing it.”). 

The California Supreme Court has sometimes described the abuse of 

discretion standard as “whether the trial court exceeded the bounds of reason.” See 

Shamblin v. Brattain, (1988) 44 Cal.3d 474, 478.  Thus, an abuse of discretion is 

shown where the court’s action exceeds the bounds of reason or contravenes 

uncontroverted evidence (Lindemann v. Hume, (2012) 204 Cal.App.4
th

 556, 565). 

Finally, where an attack is made on the findings or judgment on the ground 

they are not supported by the evidence, the power of reviewing courts begins and 

ends with a determination of whether there is any substantial evidence, 

contradicted or uncontradicted, that will sustain the findings made or the judgment 

rendered. (Wheeler v. Gregg (1993) 90 Cal.App.2d 348, 370-371). 

 

III. ARGUMENT 

A. The Lower Court’s Adjudication and Awarding of Title 

was Done in Absence of Subject Matter Jurisdiction or 

Alternatively, In Excess of Its Limited Jurisdiction. 
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i. The Lower Court Lacked Subject Matter Jurisdiction. 

A court has no jurisdiction to hear or determine a case where the type of 

proceeding or the amount in controversy is beyond the jurisdiction defined for that 

particular court by statute or constitutional provision. (See Cambra v. Justice's 

Court (1935) 4 Cal.2d 445, 446-447.)   Thus, a trial court lacks jurisdiction in the 

fundamental sense where there is "an entire absence of power to hear or determine 

the case." (Abelleira v. District Court of Appeal (1941) 17 Cal.2d 280, 288.) 

In California, “[l]imited civil cases” include, inter alia, civil cases “in which 

the demand, exclusive of interest, or the value of the property in controversy 

amounts to twenty-five thousand dollars ($25,000) or less.”  (California Civil 

Code, (“C.C.”) § 86, subd. (a)(1)).  With this, “[a] civil action or proceeding other 

than a limited civil case may be referred to as an unlimited civil case.”  (C.C. § 

88.) 

The object of a limited jurisdiction unlawful detainer action is a summary 

proceeding, the primary purpose of which is to obtain the possession of real 

property in the situations specified by statute. (Childs v. Eltinge, (1973) 29 Cal. 

App. 3d 843, 852-853). 

Conversely, a quiet title action in the unlimited jurisdiction court is to 

finally settle and determine, as among the plaintiff and all other parties to the 

action, the parties conflicting claims to the property in controversy, and to decree 

to each such interest or estate therein as he may be entitled to. (Lechuza Villas 

West v. California Coastal Com. (1997) 60 Cal.App.4th 218, 242, quoting 

Peterson v. Gibbs (1905) 147 Cal. 1, 5.) 

When complex or broad issues of title are involved, the parties' 

constitutional rights to due process in the litigation of those issues cannot be 

subordinated to the summary procedures of unlawful detainer.  Byrne v. Baker 

(1963) 34 Cal.App.2d 1, 5-6; (Vella v. Hudgins (1977) 20 Cal.3d 251, 258). 

At the hearing and in pleadings, even the Plaintiff argued the court could 

not adjudicate and award “title”.  (2 CT 264: 19-20)  [“It is plaintiff’s primary 
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contention that title is not litigated in an unlawful detainer action brought under 

C.C.P. § 1161a(b)(1).”]  Despite these foundational legal principles, arguments 

and the clear limited/unlimited jurisdictional separation set forth in California, the 

limited jurisdiction court unequivocally quieted title in this case: 

MR. ORLOFF: There was no indication here or anywhere of what 

interests, if any, that Jaime Gonzalez has or had in the property. 

 

THE COURT: Yeah. I adjudicated whatever interest he had as far as 

junior to the judgment lien reflected by the abstract and was wiped out 

by the sale. 

 

MR. ORLOFF: That's -- that' not -- that's ownership. you cannot 

adjudicate ownership like that. 

 

THE COURT: Both of you argued I should return title of ownership, I 

think I have to determine ownership because that's where the right of 

possession flows from. maybe the court of appeal will tell me you are 

both right and Mr. Abb will prevail  

 

MR. ABB: I prevail either way. 

 

THE COURT: Maybe.  That's my belief in terms of the application of 

the law. 

 

(RT 28: 23-28; 29: 1-8).  Appellants assert the court is incorrect.  

The court’s title analysis and later findings, adjudication of title to real 

property worth millions, and judgment were all entered without the court having 

the subject matter jurisdiction to do so.  (C.C. § 86, subd. (a)(1)); (Abelleira, 

supra, 17 Cal.2d 288; Byrne, supra, 34 Cal.App.2d 5-6; Vella, supra, 20 Cal.3d 

258; Cambra, supra, 4 Cal.2d at 446-447).   

ii. The Lower Court Exceeded Its Jurisdiction 

“An excess of jurisdiction is typically described as the case ‘“where, though 

the court has jurisdiction over the subject matter and the parties in the fundamental 

sense, it has no ‘jurisdiction’ (or power) to act except in a particular manner, or to 

give certain kinds of relief, or to act without the occurrence of certain procedural 
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prerequisites.” ’ [Citation.]” (Thompson Pacific Construction, Inc. v. City of 

Sunnyvale (2007) 155 Cal.App.4th 525, 537.)   

The lower court expressly proclaimed: 

THE COURT: It is not so much jurisdiction, it's under Chaney so if I 

have to determine title it is to that limited extent. In a deed of trust 

case, the deed of trust is senior to all subsequent liens and in the cases 

of Farley, there has never been an issue about multiple owners . . . . 

(RT 14: 4-28 through 15:1-9) 

 

THE COURT: I do think I am adjudicating title in this case. 

. . .  

THE COURT: I am not going to sign a statement of reason that says I 

cannot adjudicate title, because I think its necessary to establish a right 

of possession. 

 

(RT 20:25-28).   

 The court’s reliance on Cheney v. Trauzettel, (1937) 9 Cal.2d 158 is wholly 

misplaced.  Cheney concerned the question of duly perfected title from a 

foreclosure of a trustee’s deed containing a power of sale under the rubric of 

C.C.P. § 2924, et seq.  Such analysis was and is wholly inapplicable to this case 

because the “non-judicial” foreclosure documents based upon a deed of trust with 

a power of sale clause, and the non-judicial foreclosure process analyzed under 

C.C.P. § 2924 in Cheney are simply non-existent here.   

 Cheney did not contemplate, nor does it authorize adjudication of complex 

ownership claims of title to real property stemming from an execution sale under 

C.C.P. § 1161a(b)(1).  The court exceeded its jurisdictional authority in engaging 

in a complicated title analysis of the intricate timing of lien/joint tenant and 

survivorship attachment issues, relation-back, race-notice, delivery and title 

ownership issues, and a sheriff’s deed competing with the JTGD.  (Byrne, supra, 

34 Cal.App.2d 5-6; Abelleira, supra, 17 Cal.2d 288).   

B. The Lower Court’s Adjudication of Title Under the 

Rubric of C.C.P. §1161a(b)(1) Where Competing Deeds, 

Rights, and Complex Issues were Involved was an Abuse 

of Discretion Resulting in a Manifest Injustice.  
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If this Court does not find jurisdiction was completely lacking, or that the 

title adjudication judgment was excess of the jurisdiction conferred upon the 

limited jurisdiction court, at the least this Court must find the lower court abused 

its discretion.  (Lindeman, supra, 204 Cal.App.4
th

 556, 565) [“’appropriate test for 

abuse of discretion is whether trial court exceeded the bounds of reason.’”[citation 

omitted].  

At the outset of the hearing on the competing motions for summary 

judgment, the court was informed of the pending unlimited jurisdiction case, and 

was aware of the filed notice of related cases.  (RT 5: 19-28 through 6: 28).  The 

court acknowledged the hearing for such was set past that day’s hearing, as 

counsel did not file such “ex parte”.  (RT 6:5-15).  The court then simply 

proceeded to adjudicate broad-sweeping and complicated issues of title under the 

confines of the limited jurisdiction framework, with no further discussion on the 

relating of this case with the unlimited jurisdiction case.  In the court’s own words: 

You've given me about – almost probably over 12 inches of 

paperwork to use to determine what the legal effect of those facts 

are.  I appreciate the briefing.  This job is pretty hard without it, and 

I know you put a lot of effort in it.  I think this is frankly a case of 

first impression under 1161(a) subdivision (b) subdivision (1). 

 

(RT 10: 18-24).   

 

At the least, the court’s full adjudication of title to real property worth 

millions in within the limited framework of an Unlawful detainer case constitutes 

an abuse of discretion which resulted in a manifest injustice. See Martin-Bragg v. 

Moore, (2013) 219 Cal. App. 4th 367, 395: 

The court had before it allegations demonstrating a complex 

factual scenario under which the unlawful detainer plaintiff might 

not hold title sufficient to justify an unlawful detainer judgment in 

her favor and that the unlawful detainer defendant and others might 

well be entitled to quiet title to the property. Faced with these 

circumstances, the trial court's trial and implicit determination of 

the ownership issue within the summary unlawful detainer 
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proceeding, and refusal to permit trial of the issue of title outside 

of those summary procedures, was an abuse of discretion requiring 

the judgment's reversal and remand to the trial court for 

determination of the parties' rights to legal and beneficial title to 

the property and their respective rights to possession based on that 

determination. 

Martin-Bragg v. Moore, supra, 219 Cal.App.4th at 395.  The factual 

circumstances of this case compel the same result here. 

 

C. The Lower Court’s Findings that Appellant Gonzalez 

Took His Joint Tenancy Rights “Subject To” The 

McClanahan Abstract, and that Respondent’s Title 

Rights “Related Back” to the Time the Abstract was 

Recorded Both Constitute an Abuse of Discretion 

Resulting in a Manifest Injustice 

 

When awarding title to Respondent and wiping out Appellants title, the 

lower court determined Respondent’s interests “related back” to the time the 

Abstract was recorded.  (RT 15: 22-24).  Further, abstract’s recordation prior to 

execution and delivery of the JTGD meant the Sheriff’s sale “wiped out” any 

claims of title Gonzalez had in the Subject Property.  (RT 28: 23-25).  The factual 

and legal basis of the court’s rulings and decisions were erroneous, 

misapprehended, misapplied and constitute a manifest injustice.   

Mr. Mansdorf had no interests in the Subject Property at the time the 

abstract was recorded, (RT 24: 25-27), and Appellant Gonzalez’s joint tenancy 

and survivorship rights attached simultaneously with McClanahan’s abstract.  The 

lower court never considered the Subject Property as “after acquired” property, 

though the 2004 transfers and 2010 Judgment leave no doubt of this fact. 

California Commercial Code § 9-203(1)(c) requires a debtor to have rights 

in collateral for security interest to attach, as does C.C.P. § 701.640 and Call v. 

Thunderbird Mortgage Co. (1962) 58 Cal.2d 542, 548) [“The purchaser of 

property at an execution sale acquires any interest of the judgment debtor in the 

property sold (1) that is held on the effective date of the lien under which the 
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property was sold or (2) that is acquired between such effective date and the date 

of sale."] [Emphasis added.] .  With the proper understanding this was after-

acquired property, what follows is an accurate analysis of the facts and law.   

Judge Palmer rendering judgment January 6, 2010, transferred title to the 

Subject Property back into the name of Harry as Trustee the moment the judgment 

was rendered.  See Brown v. Superior Court (1925) 70 Cal.App. 732, 735 [The 

rendition of a judgment is a judicial act, and a judgment thus has full force and 

effect once it has been rendered, regardless of whether it has been entered.]   

Simultaneously, the transfer of rights from Harry as Trustee to Mr. Mansdorf and 

Appellant Gonzales individually, in joint tenancy became effective.  See Johnson 

v. E-Z Ins. Brokerage, Inc., (2009) 175 Cal. App. 4th 86, 95, (citing C.C. § 1106) 

[Under the doctrine of after-acquired title, “[w]here a person purports by proper 

instrument to grant real property in fee simple, and subsequently acquires any title, 

or claim of title thereto, the same passes by operation of law to the grantee, or his 

successors”]; See also, C.C.P. § 1110.  [“An instrument purporting to be a grant of 

real property, to take effect upon condition precedent, passes the estate upon the 

performance of the condition.] 

At the same moment, McClanahan’s judgment lien attached to Mr. 

Mansdorf’s interest per C.C.P. § 697.340(b): “If any interest in real property in the 

county on which a judgment lien could be created under subdivision (a) is 

acquired after the judgment lien was created, the judgment lien attaches to such 

interest at the time it is acquired.” 

Also at the same moment, Appellant Gonzalez’s joint tenancy and 

survivorship rights in the Subject Property vested simultaneously with those of 

Mr. Mansdorf.  This is because to create a joint tenancy a conveyance must 

convey "to two or more persons at the same time the same title to the same 

interest with the same right of possession." (4A Powell on Real Property (rev. ed. 

1989) ¶ 615[1], p. 51-52; see C.C. § 683) (emphasis added).   Thus, Gonzalez’s 
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joint tenancy and survivorship rights attached simultaneously with McClanahan’s 

abstract – the moment Judge Palmer rendered judgment against Giacomazza. 

A similar scenario involving after acquired property was analyzed under the 

rubric of bankruptcy law rather what we have here: stolen property and a civil 

quiet title action returning it.  In Johnson, supra, the court held: 

Affirming, the Ninth Circuit Bankruptcy Appellate Panel concluded 

the recordation of the abstract of judgment did not violate the 

automatic stay because it attached only to whatever interest the 

debtor had in the property. ([Cady, supra, 266 B.R. at p. 181].) At 

the moment the debtor filed his bankruptcy petition, all of the 

debtor's property became property of the bankruptcy estate. (Ibid.) 

The lien created by the abstract of judgment could only attach to 

whatever interest the debtor had in the property: Since the debtor had 

no interest after filing the bankruptcy petition, no interest attached. 

When the bankruptcy case closed, title to the property reverted to the 

debtor, and, at that moment, the abstract of judgment attached to the 

property under the doctrine of after-acquired title. (Id. at p. 182) 

 

Johnson, supra, 175 Cal. App. 4
th

 95.  

Proving the “relation back” findings advanced by the lower court reversible 

error, Grothe v. Cortlandt Corp. (1992) 11 Cal. App. 4th 1313 holds: 

Prior to the sale, there is no title in a purchaser to relate back and the 

existing title in the joint tenants remains undisturbed except for the 

lien, which as we have repeatedly shown, does not sever the joint 

tenancy. Moreover, the "relation back" doctrine "only applies 

when the rights of innocent third parties have not intervened. Here 

the rights of the surviving joint tenant intervened between the date 

of the lien and the date of the sale." (Ibid.) Finally, defendant urges 

that the creditor in this situation is penalized in favor of the 

surviving joint tenant. This is "unfair" only in the sense that one 

party or the other must lose. Defendant forgets that, as stated above, 

the surviving joint tenant is enjoying a right fixed when the joint 

tenancy was created, and does not take anything from the decedent 

or the decedent's creditor. Moreover, as the court pointed out in 

Zeigler v. Bonnell, supra, 52 Cal.App.2d at page 221, in the 

aggregate, creditors stand an equal chance of winning this particular 

gamble, since the nondebtor joint tenant could die first, leaving the 

debtor with a larger share upon which to execute.  The Zeigler court 

has thus already resolved the policy issue in favor of the surviving 
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joint tenants, concluding that "[t]his rule is sound in theory and fair 

in its operation." (Ibid.) We see no compelling reason to depart 

from the underlying reasoning of that case. 

 

Grothe, supra, 11 Cal. App. 4th 1324 (Emphasis added).  As in Grothe, this Court 

should see no reason to depart from such reasoning either.  The lower court abused 

its discretion resulting in a manifest injustice. 

D. The Lower Court’s Assuming, Inferring, then Finding of 

Material Facts During a Hearing on Competing Motions 

For Summary Judgment Proves Triable Issue of 

Material Fact Exist, Showing the Lower Court Abused 

its Discretion Resulting in a Manifest Injustice. 
 

The lower court questioned Respondent about the hearing with Judge Kahn 

on August 6, 2012, where he ordered the sale of the Subject Property: 

THE COURT: my reaction to that is that the court has already 

adjudicated the right for the sale of that property or levy of that 

property with the order for sale that was adjudicated the in case no. 

BC363659. So whatever rights could be raised, I think were 

adjudicated that order, and that order is res judicata -- at least in rim 

if not in full -- the right to levy on that property to satisfy the 

judgment against Harry Mansdorf as an individual. 

(RT 17: 5-13) 

. . . 

MR. ABB: Here is my take on this and it perhaps goes back to my 

theory of – I hate to make add hominy in court. 

THE COURT: Don't.  We need factual statements of fact. 

. . .  

MR. ABB: . . . You are absolutely right, it is binding and it is res 

judicata, and this collateral attack now is simply too late.   Why is 

the sale conclusive?  Because all of the due process and all the 

procedural safeguards have been provided before the sheriff sale 

occurs.  That's why this is court ordered.  That's why it is judicial.  

That's why it is later final. 

 

(RT 18: 28 through 19: 1-27).  Appellants counsel orally provided his factual 

explanation, (RT 23: 2-5; 10-12 and 26-28 through 24: 1-7 and 18-20), but the 

court made the factual determination that Judge Kahn determined Appellant 

Gonzalez had no claim to the property when ordering the sale on August 6, 2012: 
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MR. ORLOFF: That may be a case of a relation back, but the 

relation back of priority goes to any interest that he had.  He didn’t 

have any interest in - - 

THE COURT: I understand you are saying that, but when judge 

Kahn issued this order, I assume he rightfully understood the 

relation back on the lien; knew that the abstract of judgment was 

recorded at that time when Harry Mansdorf was owner of the 

property as trustee, and despite that status as trustee, ordered the sale 

to proceed to satisfy a judgment against Harry Mansdorf as an 

individual.  

I have to infer from that, that judge Kahn adjudicated 

that it was proper to levy on the property to satisfy the 

judg[]ment based on the adjudication that the property held in 

trust was subject to the levy under that abstract. 

MR. ORLOFF: There was no discussion, and was nothing in the 

moving papers there  

THE COURT: Isn't that the effect of this order?  When I take judicial 

notice of an order, I take judicial notice of its existence and its effect. 

MR. ORLOFF: That is where we are getting to where I am saying 

what the effect is?  The effect did not have any bearing on the 

Mansdorf Family Trust, only on Harry Mansdorf's interests. 

 

(RT 24: 25-28-25: 1-21) (Emphasis added).  The lower court missed the facts that, 

a) the Subject Property was acquired after McClanahan’s abstract was recorded; b) 

Gonzalez’s rights attached simultaneously with McClanahan’s abstract; and c) 

Appellant Gonzalez’s “survivorship” only fully vested upon the death of Mr. 

Mansdorf.   

Based upon the court’s misapprehension, it proceeded to ignore the facts 

advanced by Appellants counsel regarding the August 6, 2012, hearing before 

Judge Kahn.  (RT 24: 25-28-25: 1-21)  At the same time, the court agreed with the 

facts advanced by Plaintiff’s counsel regarding that hearing.  Id.  The courts basis: 

“assumptions” and “inferences”.  The actual result: a factual determination in the 

middle of a hearing on competing motions for summary judgment.   

A summary judgment motion does not involve matters of fact and must be 

confined to questions of law.  Stated another way, "[t]he function of the trial court 

is issue finding, not issue determination." (Gigax v. Ralston Purina Co. (1982) 136 
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Cal. App. 3d 591, 597).  "Accordingly, the function of the trial court in ruling on a 

motion for summary judgment is merely to determine whether such issues of fact 

exist, and not to decide the merits of the issues themselves." (Merrill v. Navegar, 

Inc.(2001) 26 Cal.App.4th 465, 476).   

The lower court’s request for factual argument, subsequent consideration of 

the disputed factual argument presented, then ruling upon such, absolutely 

evidences trial issues of disputed material fact still existed.  The court’s authority 

under C.C. § 259 was exceeded by his actions of taking proof and making findings 

on factual matters as such is expressly inappropriate on a motion for summary 

judgment or summary adjudication.  (Int'l Jet Ski Boating Ass'n v. Superior Court, 

232 Cal. App. 3d 112, 114).  The court's function was limited to determining only 

whether factual issues exist.  (Id. at 114).   

The fact the court was incorrect on its assumptions and inferences leaves no 

doubt the court’s clear abuse of discretion resulted in a manifest injustice, 

requiring reversal and remand back to the lower court.  (Martin-Bragg, supra, 219 

Cal. App. 4th at 367). 

E. Insufficient Evidence Supports the Court’s 

determination the Respondent Proved “Duly Perfected 

Title” Under C.C.P. § 1161a(b)(1). 

 

C.C.P. § 1161a(1)  provides that an unlawful detainer action may be 

brought against one holding over and continuing in possession of real property 

"[w]here the property has been duly sold by virtue of an execution against him, or 

a person under whom he claims, and the title under the sale has been duly 

perfected."  (Emphasis added).  Further, except as otherwise provided by law, a 

party has the burden of proof as to each fact the existence or nonexistence of 

which is essential to the claim for relief or defense that he is asserting. (California 

Evidence Code § 500).   

The obligation of a party to sustain the burden of proof requires the 

production of evidence for that purpose. (Parker v. City of Fountain Valley (1981) 
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127 Cal.App.3d 99, 113). Where no evidence is introduced upon an issue, a 

finding thereon should be against the party having the burden of proof. (Heesy v. 

Vaughn (1948) 31 Cal.2d 701, 708-709; Kelliher v. Kelliher, (1950) 101 

Cal.App.2d 226, 231-232.) 

i. Respondent’s Verified Allegations of the Date of 

Conveyance Are False in Fact, Thus, Respondent Failed 

to Provide Sufficient Evidence Title Was Conveyed 

Prior to Recordation of the Joint Tenancy Grant Deed. 

 

The facts in this case are rare.  Respondent lost any claim to ownership and 

possession of the Subject Property based upon Mr. Mansdorf’s passing and 

Appellant Gonzalez survivorship and joint tenancy rights.  Rather than suing 

McClanahan, Mr. Bohbot, a managing member of Respondent, chose to verify 

under penalty of perjury a wholly false statement of “when” the Sheriff’s Deed 

was delivered to Respondent. 

Why?  If Respondent could get the court to believe the sheriff delivered the 

deed to Respondent prior to Appellant Gonzalez recording, Respondent had a 

chance of winning in court.  See C.C. § 1054, “[a] grant takes effect, so as to vest 

the interest intended to be transferred, only upon its delivery by the grantor."  

Thus, the “delivery” of the sheriff’s deed on October 31, 2012, prior to Gonzalez 

“recording” his grant deed and the affidavit of death made it appear Respondent 

had a viable claim for unlawful detainer.   

As verified under penalty of perjury by Mr. Bohbot in Respondent’s 

verified Complaint: 

October 31, 2012, a deed was executed and delivered 

to Respondent; 

 

(1 CT 10:4-6).  This statement is false in fact, yet was verified by Mr. Bohbot. (1 

CT 18).  The signature and notarization date on the Sheriff’s Deed is December 6, 

2012.  (1 CT 14).  This fact absolutely precludes even the possibility the Sheriff 

“delivered” the deed to Respondent on October 31, 2012. 
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Respondent relied upon this false statement when making the arguments it 

owned the Subject Property, title to the Subject Property was duly perfected “by 

virtue of an execution on a writ of sale,” and “[o]n October 31, 2012, a deed was 

executed and delivered to [Respondent] herein.” (1CT 9:26-28 through 10: 4-6).  

Appellants trial counsel failed to discover this falsity, as did the court.   

Respondent did not and could not submit competent proof in a sufficient 

amount to prove it duly perfected title to the Subject Property - the Sheriff’s deed 

was “delivered” to Respondent, (and recorded by Respondent) AFTER recordation 

of the joint tenancy grant deed.  Compare (Foorman v. Wallace, (1888) 75 Cal. 

552), [wherein the sheriff’s certificate of sale occurred prior to the holder of an 

unrecorded deed].  Thus, Respondent resorted to falsifying the date of delivery of 

the deed in its verified Complaint.  

The simple fact of the delivery date being falsified prevented Respondent 

from presenting and maintaining an affidavit legally sufficient to prove duly 

perfected title.  (Kelliher v. Kelliher, 101 Cal. App. 2d 226, 231-232).  

Respondent’s motion should have been denied as its affidavit and evidence failed 

to prove duly perfected title.  (Kelliher, supra, at 231-232).  Insufficient evidence 

supports the lower courts findings Respondent met its burden under C.C.P. § 

1161a(b)(1). 

ii. Mr. Mansdorf did not have Record Title at the time 

McClanahan’s Abstract was Recorded, Thus, 

Respondent Failed to Provide Sufficient Evidence the 

Sheriff’s Deed Actually Provided Respondent any 

“Title” Interests in the Subject Property. 

 

Appellants argued McClanahan held a judgment against Mr. Mansdorf, the 

Sheriff levied the individual interests of Mr. Mansdorf, Judge Kahn ordered the 

sale of Mr. Mansdorf’s interests, the Sheriff sold Mr. Mansdorf’s interests, and 

Respondent purchased Mr. Mansdorf’s interests, which, as of August 27, 2012, no 

longer existed. (1 CT 43: 7-28 through 46: 1-25; RT 24: 18-28 through 26: 1-20).  

Appellant specifically pointed to the fact McClanahan sought judgment against 
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Mr. Mansdorf as Trustee but did not receive such.  (RT 21: 7-28; 22: 1-28 through 

23: 1).  

Appellant Gonzalez expressly informed Bohbot he was purchasing a dead 

man’s non-existent interests prior to Bohbot bidding at the sale, Bohbot 

acknowledged this and took his chances. (2 CT 230: 26-28-231: 1).  Thus, 

Respondent could not prove duly perfected title. (1 CT 39: 8-9; 40: 4-6; 42: 19-25; 

RT 11: 22-23; 25:18-28 through 26: 1-20.).  (C.C. § 1214; Zeigler v. Bonnell, 52 

Cal. App. 2d 217, 220-222).   

Respondent argued the Order for Sale hearing provided all parties the 

requisite due process equivalent to the due process the legislature set forth in 

C.C.P. § 2924, et seq.  Further, that Judge Kahn considered the argument of 

individual v. trustee and Gonzalez’s joint tenancy at the August 6, 2012, hearing, 

thus, the hearing constituted res judicata and collateral estoppel to any future 

arguments. (RT 18: 28, and through 19-20:1-5).   

With no record on the record of the hearing before Judge Kahn, the lower 

court sided with Respondent through assumptions, inferences, and the lower 

court’s belief in what the “effect” of Judge Kahn’s Order was. (RT 25: 1-12). 

Gonzalez joint tenancy and survivorship rights attaching simultaneously 

with McClanahan’s abstract, coupled with the passing of Mr. Mansdorf prior to 

the actual sale and the delivery of the Sheriff’s deed after recordation of the JTGD 

absolutely evidences Appellant Gonzalez did not take his joint tenancy rights 

“subject to” McClanahan’s abstract, nor were his rights “wiped out” by the sale.  

The only question remaining is what the effect of Appellant’s joint tenancy and 

survivorship rights were in this situation – death of the joint tenant AFTER order 

for sale but prior to the actual sale. 

The right of survivorship is an interest that exists from the moment the joint 

tenancy is created.  (Rupp v. Kahn (1966) 246 Cal.App.2d 188, 196.)  The 

principal characteristic of a joint tenancy is the right of survivorship.  (Estate of 

Propst (1990) 50 Cal.3d 448, 455.) (Emphasis added).  When one joint tenant dies, 
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the entire estate automatically belongs to the other tenant.  (Grothe v. Cortlandt 

Corp. (1992) 11 Cal.App.4th 1313, 1317.)  Nothing "passes" from the deceased 

joint tenant to the survivor; rather, the survivor takes from the instrument by which 

the joint tenancy was created. (Rupp, supra, 246 Cal.App.2d 196; Zeigler, supra, 

52 Cal.App.2d at 219-220.) 

Unlike Dieden v. Schmidt, (2002), 104 Cal.App.4
th

 645, the judgment lien 

did not attach to Mr. Mansdorf’s rights in the Subject Property prior to the 

Appellants joint tenancy and survivorship rights.  Rather, both attached 

“simultaneously” with Mr. Mansdorf’s rights because this was after-acquired 

property.  This fact and California Law simply leaves no room to hold the 

judgment lien attached PRIOR TO the joint tenancy and survivorship rights of 

Appellant: "the judgment lien attache[d] to such interest at the time it [was] 

acquired." (C.C.P. § 697.340(b)).   

Though the factual intricacies complicate the analysis, the unambiguous 

language of California law mandate the ruling in Zeigler absolutely controls the 

outcome of this case.  Appellant Gonzalez took his joint tenancy rights 

simultaneously with the attaching of McClanahan’s judgment lien, and Mr. 

Mansdorf’s death prior to sale meant McClanahan lost her gamble and Respondent 

purchased non-existent interests in the Subject Property.   

The JTGD was recorded prior to the sheriff’s deed being signed and 

delivered to Respondent.  This is conclusive evidence of Appellant Gonzalez’s 

title against Respondents.  C.C. § 1107.  There is simply no question, insufficient 

evidence supports the trial courts findings and determination.    

IV. CONCLUSION 

The lower court had no jurisdiction or exceeded its jurisdiction in 

adjudicating complicated issues of title, awarding title, and determining disputed 

facts under the rubric of C.C.P. 1161a(b)(1) during a hearing on competing 

summary judgment motions in a limited jurisdiction unlawful detainer case 

stemming from a sheriff’s sale based upon execution lien.   
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McClanahan judgment lien and Appellant Gonzalez’s joint tenancy and 

survivorship rights attached simultaneously with Mr. Mansdorf’s interests in the 

Subject Property upon Palmer rendering judgment. Mr. Mansdorf’s death prior to 

the actual sale automatically vested Gonzalez with 100% ownership rights in the 

property free and clear.   Respondent purchased, and holds, non-existent interests 

in the Subject Property, and this lower court judgment constitutes a miscarriage of 

justice. 
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