sepdlzicv-01339-DDP . Document 70-2  Filed 07f21/12.ge 54 of 66 Page ID
Wi #2141
‘g 2.

UNITED STAT ES BANKRUPTCY COURT
v Ccmml‘DMrtct.ol’Gahfumm

P T LN
el SR
;l hcreby altr:",t ancl CBGLFV that on £ fb’r" ‘*—1!1\(3 fi'l'la}hcd reproduction(s),
! Lt pr B \':.
contnuung pagcs isa full lrye and’cnntcl copvéﬁuil& co:nplcte document

entitled: jfﬂ&mmrw SR . A\FD

ey L En (L,
»

/ "« o S PR 2 :
: ' - R
/ : % ;Doc#:; <t o=
| tl iy W «;;:, = ]l »
| which. mcludes C)Jnh ;-_5‘; kAtlad\B\?&t‘s ] a‘é;:—-g J ' \ -
on file mm)*"off‘cp anid i m m I?"él;cu todyal i marked lunauon e
W R
P.'Q 255 Bk Temp c'ilreel blllle‘_-ﬂ)l i \_3470 I')'.'elﬁh Slreet Suite 125
los Angelcs, c.\-x 9qaig .~z & Mer&‘de (;A. 92%01 3519
£ \D‘ -P'
a 411 Wem 4th S‘lreel Suite 2074 EI MLJ Slzi/{; Slre:t‘ J
Santa Ana, ©A 927004593 _Senfd Bnﬂm/cz\ 93101-2511
0 2104) BurbanLBnu\evgn] J“Ua? ER e J
Woodland'Hills, CA 91367 <. ._,__j—ﬁ” i
KATHLEEN J. CAMPBELL
Clerk of Court
fééé . ,2 il |
Deputy Glerk
{
THIS CERTIEICATION IS VALID ONLY WITH THE 60153
g UNITED STATES BANKRUPTCY COURT SEAL.
h
N

) Revised August 2000



Case 2: 12-cv-/013yDP" Docume(}r}f‘;&é2 Filed 07/21/12.ge 55 of 66 Page ID

- _‘_‘-—
[s B cE'VE'T

- ' W4 1 1 togn
L.A??fi
JWA‘ .
f\ UWITED STATES BANKRUPTCY APPRLLATE PANREL
Yk 02 THB RIRTH CIRCUIT
In re BAP No. CC-86-2034Mov

{OEL, RIO DEVELOPMENT, INC.

_ Bankruptcy No. [A82-056721F
Debtoc. '

Advecrsary NO.

FILED

DEL RIO- DEVELOPMENT, , INC

Agpellantv
v, ocT 2% 1937
LENDER LIMITED PARTNERSHIPS. Jubeweyr  JedQ. we!mrggh. ‘;‘:‘E‘t

appel lee. us By AT OR,

ON APPEAL from the United Stdtes Bankruptcy Court foc
the CENTRAL Disteict -of CALIFORIIA

THIS CAUSE came on to be heard on the record fiom the
above court and was argued by counsel.

ON CONSIDERATION WHEREOP; it is ocdered and adjudged by
this Panel that the judgment of thé Bankruptcy Couct is AFFIRMED:

BANKRUPTCY A°PGIATE PANEL

OF_ !ﬁE Niwil. CIRCON .
thSt Jed G. Weintraubd

Panel Clierk

By: Carlotta Smiith fozer

deputy Cleck
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The- debtér, Del Rio Development ("Del Ric"l, appeals the
trial court's order vacating & prior order which, in turn, had
vacatéd an order entered November 29; 1984. The Fatter order
dismissed Del Rid's bankruptey effectlive April 1, 1985. We
|AFFIRM,

FACTS
Biior to 1980, the Lee Mansdorf Family Trust {"Hansdorf
Téust"), Lee {tansdor'f, ~'£ri;stqe; owned, approximately 950 acres of
rynimkroved real property in Lds Angélés known as che La Tuia
Canyon-ﬁrbpgrtf ("La Tuna property”). In 1930 jansdorf met Leon

Brukmay. They adreed to develdp the La Tuna property and in

Jearlx 1931 Mansdérf deeded the€ La Tina propefty to a newly formed

corporation, Del Ric: In exchange, Mdnsdort received all thie

{lshares of D€l Ric. Erukwan was the president and sole director

of Del Rio and entered into a Joint venture agreement with

thsdﬁét giving Mansdorf tie right to approve or disapprove of

[lsteps taken toward developmeint including encumbering the La Tuni

property. As sole director of Del Rio, Brukman authorized
himself to sell, transfep ot otherwise ncumbetr the La Tuna
propesrty.

' pPel Rio borrowed over three wililon doliars from .cekraijfl
1nvesxors’kndwn‘a$ Lender Limited Partnerships {("LLR"), giving

LLP téen promissory notes secured by first deeds of trust .on the

i||La Tuna property. During April and May 1933, Mansdorf learned of

the Del Rio-LLP transactions. During the summer of 1981, the
loans' went into default and LIP 1nitlated foreclosure
.proceedingsw

On August 27, 1981 the Mansderf Trust commenced an aétich il
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ﬁﬁi;tornia ‘Superior Caurt to obtain a constructive ‘trust over
¢ertain proceeds obtained by Brukman and to -enjoin the LLP

‘toreclosures. According to Maivsdorf's declaration Filed in the

‘state court proceeding, Brukman ran a "confidence game" on

Mansdorf. Brikman allegedly Fraudulently induced Mansdorf to

corivey. the La ‘Tuna property to Del ‘Rio then embeszled. the

153,000,000 Del Rio borrowed from LLP.

On Septembér 14, 1981. Mansdérf sigried a letter "Ta whom it
may concern" in which he certified both that Del Rid was the
owner ‘6f the La Tuna broperty and that Mansdorf was the president
and director of Del Rio. On September 1S5; 1981, Del Rio deeded
the: ba Tuna property to the Mansdorf Trist. On February 16, 1982
Hansdorf, as trustee for tThe Mansdorf Trust, -quitclaimed the

property back to Del Rlo. Then, acting as president &f Del Rio,

l|Mansdorf conveygd the property to bLa Tuna Properties Ltd. On
{lApril 6, 1982, with titleé to the La Tuha property held by La Tuna

|2roperties Ltd., Mansdorf sought a temporaby restraining ordér to

prevent LLP's foreclosure on the La Tuna property which was set

for the next day. The superior court refiised to issue the TRO

|and denied Mansdorf's application for a preliminary injunction in
{|[part because the owner of the propewrty, La Tuna Properties Ltd.,

|was not a party to the actidn. (Presumably, the TRO and

injunction were sought as part of the vrevivusly mentioned state
~c_:ou.rt lawsudt.)

On the followlng day, April 7, 1982, the lLa 'Tuna property
was transferred from La Tuna Progerties Lid. bLack to Del Rio
which promptly filled the bankrupicy peiition that oxniginaliy.

commencéd the3d¢ proceedings. The bhankruptey petition was signed

3 001538
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ny Mansidorf as president of Del Rio and listed the La Tuna
prdperty as an asset of Del Ric. The automatic .stay halted the
LLP foreclésures.

After two y2ars without coafirmdtion of a reorgamization

plan, LLP sought relief Lrom the automatic stay. By an ordeér

{lentefed@ June 26, 1984, the court granted LLP relief from the stay

-

Ilowsng it to foreclose on the iLa Tuna propérties. The June 26
order left the stay latact uatil July 17, 1986 so Del Rid could
try. to submit 8 plan of réorganization or to refinance the La
Puna properties..allowing it to pay its secured creditors in full,
The order also recited that the court would hold a continued.
peaniny to determine the validity. of Eareclosure sales previousiy
pondﬂcted-qn.behalr of LIiP. The latter issue, however, was
resolved by a stipulation and order (dated June 24, 1986)
pursuant to which the f{oreclosures were found: invdlid under
Baikruptey Code seétion 544 (a) (3).. The order called for

rescission of all deeds executed as part of the forec¢losures,.

lreinstatenent of all dJdeeds of tiust, &nd left in effect the June

26 order lifting the autopatic stay.

On.0ctober 3, 1984, Del Rid filed a motich td dismiss the
Chapter 11 proceeding. Del Ric's counsel declared in the motion
that "all of the automatic Stays protecting (the La Tuna
property] have: been vacated, and foreclosiuré of sales have béen
ratified, and nmost of the real estais constituting the assets of
this corporation have been Foreciosed upon by certain secured
créditors.” LL2 and other parties oppused the motion fearing
that it the case was diswmissed, Del Rio' wauld initiate dhorher

proceeding to try to biock foreclosire. ILP therefore aaked Lhe

§ 001539
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nggig vo makée the dismissal effective Aprdl 1., 1985, which the
court, ﬁer—Judgé'?lIiutt, did By ian order entered November '29,
198¢..4

10 September 18, 1985, LLP noVed. for summary adjudiéation of
issues in the state proceeding on the grounds that the plaintife,
the Mansdorf Trust, did not have standing to assert. titlé to the
La Tuna -property. The superior court granted the motion for
isummqry adjudication and an March 19, 1986, tle court granted
LLP's motion to convert the summary adjudication into sumpmary
judgménc. Accoraingiy, judgnent was enteted in favor of the
defendant, LLP, and against theé Mansdérf Trust. The Tfust
appealed and that appeal is now pending.

‘Meanwhile, Dl Rio sought to reopen the bankruptey
grbéeédingsu On January 22'. 1986, .Del Rlo filled an Application
to Vacaye Order of Dismissal and to Reopen Chapter 11 Estate. The
application was not servéed on LLP. The application asserted that
dismissal Of the case had been sought "based upon the mistaKe and
belief [sic] by this debtor thavr all of said propérty had been
Eorecilosed upon by all of the holders of notés and déeds of tiuny
« + .% but that eertain foreclosures had nbot yst cécdrred and
night be préventable. After a hearing on the avplication, the
court; per Judge Fehhing, entered .ai obdér vacatiing the Elliot;

'order and redpehing the bankriuptcy oroceeding.?

4 This order will herelnaftar be referved to as. the
"Ellibtt order.” :

-~ 2 1t appears that De) Rio wanis its bankruptey case
activgtedngc that a trustee could reéexamine the loan transactions
through which the LLP obtalned tht deeds of trust and determine

{{whether the LLP? transactians inveiving the La Tupa. gr ty may
{lve ynwaund. ’ %igﬁby Y
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: when LLP learned that Del Rio’s application had veen

granted, it Filed a moticn to-dismiss. the "reopened" proceeding.

lLLP argued that the court lacked juiisdiction to vatate the

Elliott order pursuant to FRCP 60 {6) becayse Del Rio's$ motion to
vacate that order was filed more than one year alrter November 26,
1984 :when the order was éntéred. The bankruptey court ggrggq,énd
vacated its prlor order which .had vacated the EXliétt order. Ded
Rié timely appealed.
STANDARD OF REVIEW

The sole yuestion before the Panel 15 whéther the bankruptcy.
court properly irterpreted the Elldott order. This is analdgous
1o the 1rterpretation of statutes, céiatracts, and cofnsent
décrees, all of which are guestions of law -and subject to de novo
review. Se& .
Ca,, 746 F.2d 200, 202 (3rd Cir. 198¢) (statutory construction is

guestion of law rFeviewable de novo): Vertex Dist. Co. v. Falcén
FPoam Plasties, Ine¢., 689 F.2d 885, 892-93 (9th Cir. 1582)
lconstruction of contracts and consent decrees i3 question of law 1
reviewable de. novo) [gquoting United States v. ITT Contipental
Baking Co., 420 U.S. 223, 236-37 (1875)). In the case at bar,
moreover, the Jjudge construing the order is not the same~judge
who igssued 1t. Thus, we need not givé additlional weight to the
court's interpretation of the order. Cf. Oldham y. Piitchett,
599 F;2d 274, 281 {3th Cir. 1979) ({(trial court's céonclusion that
collateral estoppel applied was entitled to great weight beceuse
the same judge presided at both vroceecinas).

DIscussiol

Bankzpuptcy Rule 3024 makes Rul¢ 56 of the Federal Rules of

6 001541
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svil Procedure [("FRCP 60"] applicable to bankruptey proceedings
ith tio e$§ép&16ns.not relevant to the instant case.? FRCP

650 (b} allows a ccourt to provide relieéf from a £inal judgment or
pbrder when the reasori for the relief is mistake, inadvertance,
akphise or excusable néglect. A motion seeking such relief nmust
lice made within a reasonable timé nét more than oné year after the
judgment or order is entered.

The Elliott order was entered on the docket November 29,

© 00 ~1 O o th o> W N &
7

1984, but stated that Del Rio's bankruptcy was dismissed

sffective April 1, 1985. Del Ric did hot seek reiief from the

o
>

order until January 22, 1986, more than one year after the

-t
[N

Blliott order was entered but less than one year after thé April

-l e
w N

1 effective date of the dismissal. The only question is .whéther

the one year period for seeking re€lief from the order pursuant to

- g

'RCP 60 (b} began to run when the Elliott order was enteféd or -on

'ﬁhe effective date of the dismlssal.

| ol g

In its October, 1986 order 'vacating its Pebriary 1986 order,

.the bankruptcy court stated that it “was undér the

ek - —t
o oo

{nisapprehénsion, created by. the Débter's Application, that Judge

Elliott's order had been entered not on November 29, 1984, but

b ]
el — 2

rather on April 1, 1985." Having reviewed the Elliott order and

I d
N

'fhe dockét, which revealed that no wther order relating ta

n
(-]

[dismissal had been entefeéd, the court concluded that the Elliutt

[ ]
>

3 One of the exceptions is that a motion te redpen s case
18 not subjeét to the dne year timé limitation of FRCP So(h .
The £1l1liott ordér dismissed thie case pursuant te Bankruptey Code
llsection 1112 and Bankruptcy Rule 1017 (af. A dismissa] order is
hot an order closing a case, and FRCP 60 (b) 's one year limitation
therefore appl;eS'when nelier from such an order is aought$ Sz
1 Pr Inc., 699 F.2d 963, 965 (9th Cik:

5§§

N
(=)
ot |
[ o4
-
A
—
L]
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ordei- was the dismissal order frow which Dél Rio sought relief.
Because that order was entered moré than one year LeFare FRCP

60 (bl reldef was sought, the coury concluded that it did not have
jupisdiction to Cacate the Elljott order. Accordingly, the court
vacated the order that had vacated the Elliott grger.

Del Ri6 angues that the Elligtt order contemplated a second
order. to be entered April 1, 1985, that would.actually dismiss

the bankruptcy.' The Elllott order states: "It is hereby

llordered, that the Motion of Debtor be granted effective April 1,

1985, and, as of said date, that the within Chapter 11 proceeding

be .orxdered dismissed." Del Rid asserts that the inclusion of the

undetécorga tanguagé “Aemonstrates the: élear ihtent that che
Elligtt order was not to be thie urdér dismissing the hankruﬁtcyi“
We disagree, The tenor of the Elllott order is that Del
Rio's motion 1z granted, but that the dismlissal is not effective
until April 1, 18985. Moredvér, If a sécond -order was to be
enteréd April 1, then the El}1dtt order is essentially
meaningless. According to Del Rig, the Elliort order -grants the
felief, but ohly announces that another order granting the reliet
will be entéred at a later dars.
J Del Rio further argues that the notice of dismissal issued
by the clerk's off168 supports its contention. That notiee

stated: "Notice is hereby given that an order was entered oh

+  Del Rio .makes a second argument that rests upon tts tirsc
argumeént. Pél Rlo asserts that the o¥der that was to be énteled
on April 1, 1985 was not entered because of a clerical error.
fwh.téhn pubsuant to FRCP 60(al. may be cdrrected &t any tiame.

Del Rio assefts that the cgurt can iow correct the clerical error
thereby makiuq its motion fop relief Timely. xhls argiment bakeg
seénse 'only if the £1ldott order is interpreted to contenplate a
second ordey &nd need not oe Separalely analyzed.

001543
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. 35 1985, dismissing t‘#ézggove'-‘entixled proceeding.” pey
ré}o.clqime that the notjce caused it to believe that a second
ordér had actually been entered,

Del Rio tannot claim prejudice because of the language:in
the notice OF dismissal. Del Rio filed the motion to dismisy;
1ts attorney attended thé hearling on the motion; and, as the
prevailing party, Del Rio's attorpey drafted and submitted the
Elllott order. The notice of dismissal is simply a form document
designed to inform interested parties of the dismissal. The
deputy clerk completing the form mévely €illed in the etfective
date &6f the dismissal. An outside. third party arguably could
assert that it relled on thie notice to its detrimeht, but Del Rio
i1s in no position to make suth a claim.

As a further note, the record does not contain the
transcript of the hearing on Del Riao's motion to dismiss.
Hithout the transerlpt, however, there is sinply no evidence that

a second ordet ‘was intended. g;qgﬂdinélyp vie AFEIRM.
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Gnitad stites Bankruptey Appellate Panel
of the Hinth Circuit

HOPICE CF EWYRY OF JUDGREWE

JudgEént' yas enteced in tliio casd as of tha filo stamp daote.on tbe
attached decision of tho Pancl. ~

pakiona for sabeari

A uétion for rofieacing may be f£iled within 10 days after entry of
the judgment. (Bankruptcy Rule 8018). A motion should not be
£11e3 to roafgue the case, but only to ditect attention to
matezial facts, or points of law which in the opinion of the
mavifng patty the Panel has ovecléoked or misapprehanded.

The wotlion 8hall be submitted on 84 by 11 inch papes, shall not
excocd 15 pages in length, and shall comply with rulas .gaverning
secvice and signature. An original and threa copies shall ba
'E-‘le'd. . .

A motion for rehearing does not_ toll the time for £iling a notice
of appeal to the Court of Appeals. 'See ln.xg LQwitR, 757 p.24
1035 (9th ‘Cir: 1989%). :

Bankruptcy Hule 8014 providés that coats on appeal shall be taxed
by the Clerk of the Bankcuptcy Court. Cost bills should be filed
with the Clerk of the Bankruptcy Court £rom which the appeal was.
taken. Also see Rule 19, Federal Rules of Appellate Procedure.

laspanca of the Hacdata

The mandate, a certified copy of thé. judgment addrésged to the
‘Cleck of the Bankriptcy Court from which the appeal was taken,
will be issued 21 days after entry of the judgoent unless:
othegvise ordeced by the Panel. A timely motion for .rehearing
will stay the mandaté until disposition of the motion, unless
othervise otdered. See Bankruptcy Rule 8017 .and Rula 41, Pederdl
Rules of Appellate Procedure.

An appeal to the Court of Appeals is initiated by £iling a notice
of appeal with the Cleck of this Panel. See the Pederal Rules of

Appellate Procedure and the Rules of the United Statas Court: of
Appeoals for the Ninth Circuit for specific requirementa.
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Raw. X/R8K



Case 2:12-cv-01339-DDPy Documen; 72(;-23 Filed 07/21/12‘ge 66 of 66 Page ID

[:7'??«\« 'i

d
‘..”Vl; ;
A MBI 3

PROOF OF SERVICE OF MANDATE

I< !? a certified 'co'p'y‘ of the attached. judgument
;

to_Clexk .

- U.S, Bahkruptey Court

at, 12 North Spri Street, Ninth Floorx
{address)

Log les; -C 90012
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V.
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