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TENTATIVE RULING

General Demurrer 

First Cause of Action (Legal Malpractice) OVERRULED.

Second Cause of Action (Breach of Fiduciary Duty) SUSTAINED WITH 20 DAYS LEAVE TO 
AMEND. 

Demurrer for Uncertainty OVERRULED.

ANALYSIS

Plaintiff’s Request for Judicial Notice 

Exhibits A-C – GRANTED. The Court may take judicial notice of pleadings and a court order filed 
before Los Angeles Superior Court.

General Demurrer 

A demurrer challenges only the legal sufficiency of the complaint, not the truth of its factual 
allegations or the plaintiff's ability to prove those allegations. (Picton v. Anderson Union High Sch. 
Dist. (1996) 50 Cal.App.4th 726, 732.) The court must treat as true all of the complaint's material 
factual allegations, but not contentions, deductions or conclusions of fact or law. (Id. at 732-33.) 
The complaint is to be construed liberally to determine whether a cause of action has been stated. 
(Id. at 733.)

First Cause of Action – Legal Malpractice

Defendant contends that the first cause of action is barred by the statute of limitations under CCP § 
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340.6. Defendant also contends that insufficient facts are stated.

Statute of Limitations 

To sustain a demurrer based on a SOL, it must appear clearly and affirmatively from the complaint 
that that the SOL has run. It is not enough that the complaint might be barred. (Childs v. State of 
California (1983) 144 Cal.App.3d 155, 161.) 

An action for legal malpractice must be brought within one year after the plaintiff discovers, or 
through the use of reasonable diligence should have discovered, the facts constituting the wrongful 
act or omission, or four years from the date of the wrongful act or omission, whichever comes first. 
(CCP § 340.6.) 

“[T]he one-year period is triggered by the client's discovery of ‘the facts constituting the wrongful 
act or omission,’ not by his discovery that such facts constitute professional negligence…’ It is 
irrelevant that the plaintiff is ignorant of his legal remedy or the legal theories underlying his cause 
of action. Thus, if one has suffered appreciable harm and knows or suspects that professional 
blundering is its cause, the fact that an attorney has not yet advised him does not postpone 
commencement of the limitations period.’” (Worton v. Worton (1991) 234 Cal.App.3d 1638, 1650.)

Plaintiff alleges that Defendant made various errors and omissions in her filing of a third party 
claim on behalf of Plaintiff. After Defendant failed to appear for a hearing herself, but instead sent 
another attorney in her place, Plaintiff substituted Defendant out as attorney and represented 
himself. Eventually, the court granted an ex parte application to dismiss Plaintiff’s claim. (Compl. 
¶¶ 34-41.) 

Plaintiff does not allege the dates on which he substituted Defendant out as attorney, or the date on 
which the ex parte application to dismiss his claim was granted. In opposition, Plaintiff requests 
judicial notice of court filings from the underlying action indicating that the substitution was filed 
April 8, 2013 and the order of dismissal was filed April 15, 2013. (RJN Exh. B-C.) Plaintiff also 
alleges in the complaint that Torjesen filed a notice of intent to begin collection on judgment on 
April 23, 2013. (Compl. ¶ 30.) 

From the complaint and judicially noticed documents, it cannot be clearly determined when 
Plaintiff’s claim accrued. Defendant concedes this in the demurrer. (Dem. 6.) From the dates 
discussed above, it appears Plaintiff may have learned of the factual basis for his malpractice claim 
as earlier as April 8, 2013, but he also might not have learned until April 15 or 23, 2013, if not later. 
This is a factual question. The instant complaint was filed on April 15, 2014. It appears plausible 
from the complaint that the action was filed within one year of Plaintiff’s discovery of the factual 
basis for this claim. The statute of limitations argument is therefore unpersuasive at the pleading 
stage.

Elements of Legal Malpractice 

It is not clear from the demurrer which elements of legal malpractice Defendant contends are 
improperly alleged. (See Dem. 7.) 

Defendant does argue that Plaintiff lacks standing to bring any probate action under the Estate of 
Harry Mansdorf. (Dem. 8.) In opposition, Plaintiff represents that he was a co-executor of the Will 
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of Harry Mansdorf, although Plaintiff does not cite to such allegation in the complaint. (Oppo. 1.) 
Defendant does not provide sufficient discussion of the pertinent law or allegations for the Court to 
conclude as a matter of law whether Plaintiff would have standing in probate court. 

Moreover, Defendant fails to address the other alleged acts of malpractice, including her preparation 
of the third party claim with an uncorrected version of an exhibit to the pertinent grant deed. (See 
Compl. ¶ 36; see also ¶ 34.) Plaintiff alleges that these errors and omissions caused the Court to 
dismiss his underlying third party claim and caused Plaintiff’s loss. (Compl. ¶¶ 45, 50, 51, 67.)

The demurrer to the first cause of action is OVERRULED.

Second Cause of Action – Breach of fiduciary Duty

Defendant contends, without legal analysis or citation to pertinent authorities, that “the breach of 
fiduciary duty cause of action is nothing more than a reiteration of the cause of action for legal 
malpractice.” Defendant also contends that Plaintiff has not alleged any financial loss. (Dem. 6.) 

Where duplicative causes of action add nothing by way of factual theory, it is proper to sustain a 
demurrer. (Award Metals, Inc. v. Superior Court (1991) 228 Cal.App.3d 1128, 1135.) Here, the 
breach in the second cause of action is exactly the same as the alleged breach of professional duty in 
the first cause of action – namely, failure to properly advise Plaintiff regarding the third party claim. 
Plaintiff has not identified in the complaint or in the opposition papers any meaningful distinction 
between the legal malpractice and breach of fiduciary duty claims.

The demurrer to the second cause of action is SUSTAINED WITH20 DAYSLEAVE TO AMEND. 
Demurrer for Uncertainty

Demurrers for uncertainty are strictly construed, because discovery can be used for clarification, 
and apply where defendants cannot reasonably determine what issues or claims are stated. (Khoury 
v. Maly’s of Cal., Inc. (1993) 14 Cal.App.4th 612, 616.) Defendant fails to show that the complaint 
is so uncertain that she cannot determine what issues are stated. The demurrer for uncertainty is 
OVERRULED. 
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